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PERSPECTIVES

Local breweries face new regulatory burden

By Kathleen Spero

reweries across California, and specif-
B ically in San Diego County, have long

struggled with deciphering complex
environmental health department regulations
and their application to breweries and tasting
rooms. A new chapter in this story may be in
the works, if the San Diego County Board of
Supervisors moves forward on December 14,
2016, to adopt new regulations regarding ser-
vice of food by caterers at breweries, wineries,
and other businesses.

Those who are familiar with the craft beer
business in San Diego may remember the
struggles of The Lost Abbey and several oth-
er breweries in summer 2010. After an anon-
ymous complaint was received that The Lost
Abbey — which did not operate a food facility or
kitchen — may not be compliant with health de-
partment facility requirements, officers from
the San Diego Environmental Health Depart-
ment began a countywide series of inspections
which resulted in several orders for breweries
to comply with strict restaurant health depart-
ment regulations.

In 2011, the California Legislature stepped
in, and enacted revisions to the California Re-
tail Food Code that created statewide exemp-
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tion of breweries from the definition of a “food
facility” provided that the breweries complied
with certain beverage requirements and of-
fered “no food, except for crackers, pretzels,
or prepackaged food that is not potentially haz-
ardous food .. for sale or for onsite consump-
tion.” The purpose of this proposal was to clar-
ify that breweries and tasting rooms that did
not directly provide food to customers would
not have to install restaurant grade equipment
or comply with stringent health department
regulations.

While that seemed to be the end of the story,
despite the clear language of the California Re-
tail Food Code, breweries and tastings rooms
statewide continue to battle local county health
departments with application of this exemp-
tion. Over the last year, several breweries and
tasting rooms statewide have received individ-
ual warnings or ad-hoc inspections that claim
the “food facility” exemption does not apply if
any third-party or outside food is permitted in
the brewery. This has been applied even in the
case of mobile food trucks and restaurant take-
out or delivery, where the actual provider of the
food is in fact subject to restaurant health de-
partment regulations and inspections.

The proposed San Diego County Board of
Supervisors ordinance would continue this
erosion of the “food facility” exemption, by
creating a new required permit if the brewery
or tasting room wanted to host an outside ca-
terer (although not a mobile food vendor, such
as a food truck) The proposed ordinance
would require outside caterers providing di-
rect sales to brewery customers to obtain a
catering permit, but goes further and now re-
quires the host venue to also obtain a permit.
While breweries and tasting rooms would
continue to play no role in the preparation and
service of the food, they would nevertheless
be required to undergo health department in-
spections, pay annual permit fees, and provide
certain facilities for use by the catering staff
during service.

Certainly, expanding safe food options avail-
able for customers of breweries and tasting
rooms is an important public safety goal. Con-
sumption of alcohol in isolation results in more
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Proposed ordinance would be a barrier to breweries seeking to open or expand in the

region.

rapid absorption of alcohol, and access to food
during consumption diminishes the possi-
bility of negative effects, both physical and
mental, that alcohol consumption can have
on a person. Breweries and tasting rooms
also want to ensure consistent, high-quality,
and safe food offerings for its patrons. How-
ever, enacting regulations that impose health
department burdens on the venue of service,
rather than the actual food preparer only, cre-
ates a divide with statewide policies that have
premised health department inspections not
on whether outside beverages and food are
sold or consumed on-site, but solely on wheth-
er the food was prepared and offered by the
brewery itself.

This new ordinance also creates a separate
system of permitting and inspection based on
the food vendor. Mobile food trucks, which are
inspected and permitted, would not subject a
host venue to an additional permitting process,
but a mobile private caterer, which is also in-
spected and permitted, would create a host
venue obligation.

Additionally, while the goal is for this ordi-
nance to be a statewide model, its enactment
would affect solely those breweries operating
in San Diego County and provide a barrier to
new breweries seeking to open and expand in
the region. Breweries may choose to open or
expand in counties that have less stringent reg-
ulations in the event this ordinance is enacted,
or may decide to forgo a caterer or dedicated
food program altogether. In either event, San
Diego residents are the ones who lose out.

As attorneys dedicated to representing the
craft beer community, we applaud efforts to
make dedicated and safe food options available
for breweries and tasting rooms without com-
mercial kitchen facilities. However, efforts
that place additional burdens on the venue are
inconsistent with statewide law and create new
and costly inspection requirements will not
have that desired result.

Kathleen Spero, Esq. is an attorney for The
Craft Beer Attorney APC, a boutique law firm
based in San Diego.
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House also asserted that the health law had
slowed health spending, by cutting the growth
of Medicare payments to many health care
providers and by encouraging them to become
more efficient.

“Over the last 55 years, the largest increas-
es in health spending’s share of the economy
have typically occurred around periods of

economic recession,” Martin said. “The 2014
and 2015 increases occurred more than five
years after the last recession ended. But they
coincided with 9.7 million individuals gaining
private health insurance coverage and 10.3 mil-
lion more people enrolling in Medicaid.”

Rapid increases in retail spending on pre-
scription drugs also contributed to the growth
of national health spending, officials said.

The report noted “strong growth in new spe-
cialty medications such as those used to treat

hepatitis C, cancer, autoimmune diseases and
multiple sclerosis, as well as in more tradition-
al brand-name medications such as those used
to treat diabetes.”

In 2015, the report said, prices for existing
brand-name drugs increased at a double-dig-
it rate for the fourth consecutive year. An in-
crease in the number of new drugs approved
for use was also a factor.

“In 2015,” the government said, “45 new
drugs were approved, more than in any one

year over the past decade.”

Retail spending on prescription drugs grew
9 percent last year — more than any other cat-
egory of health care goods and services — and
reached $324.6 billion, representing 10 percent
of all health spending, the government said.

Those figures understate drug spending,
officials said, because they generally do not
include spending on drugs administered
in doctor’s offices, hospitals and nursing
homes.
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